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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
WASHINGTON, D.C. 20460

OFFICE OF .
SOLID WASTE AND EMERGENCY RESPONSE

SUBJECT: Clarification and Possible Modification of
the 90-Day Generator Rule

FROM: Sylvia K. Lowrance, Direct@,{\, k l;&cﬂm

Office of So0lid Waste

TO: Waste Management Division Directors
Regions I-X

This memorandum is to inform you of an OSW effort to clarify
and examine the "90~day generator rule%", 40 CFR Section 262.34,
and to request comments on the attached documents: (1) an
Advanced Notice of Proposed Rule-Making (ANPRM) of July 14, 1986,
regarding generators; and (2) a draft policy statement clarifying
P the 90-day generator rule. :

~ These documents present the major issues surrounding "50~day
generators." In addition, we request that you appoint a

S representative from the Region to sit on the workgroup which will

' be forming shortly to deal with these topics. Please submit any

rura comments you have on the documents, and the names of workgroup
representatives, to Emily Roth (0S8-332) by April 28, 1989.

-\ Questions on this request may be addressed to Matthew Straus at

’ FTS-382-4637 or your staff may contact Ms. Roth at FTS~-382-4777.

A. Béckground .

2

Generators may accumulate hazardous wastes on-site for 90
days or less before shipping the waste off-site (or moving it
on-site) to interim status or permitted hazardous waste units
provided they comply with the requirements of Section 262.34(a).
Section 262.34(a) stipulates that the waste must be held in,
containers or tanks, and that the interim status requirements for
containexrs and tanks be met (Section 265, Subparts I and J), as
well as certain other requirements, ‘

?

i .
The 90~ddy generator rule was promulgated in 1980 in response
‘to a concerm.that the new RCRA waste management requirements
. would interfere with a facility’s manufacturing processes. A
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90-day time period was thought to be sufficient for the
accumulation of the waste gquantities necessary for economical and
efficient off-site shipments of waste (45 FR 12730).

Small Quantity Generators (SQG) of between 100-1000 kilograms
of hazardous waste in a calendar month were brought in under the
rule in March of 1986 (Section 262.34 (d-f)). SQGs may
accumulate their wastes for 180 days (or 270 days if the waste
must be shipped 200 miles or more) provided the quantity of waste
accunulated on-site never exceeds 6000 kilograms.

Many tanks at interin status facilities have been found to
leak resulting in the release of contaminants into the environ-
ment. The Agency believes that generators’ tanks are as
susceptible to episodes of failure as tanks at interim status
facilities. The belief that leaks from tanks may be a common
and widespread occurrence led EPA to publish, on July 14, 1986,
an ANPRM (52 FR 25487) that requested comment on the problems
posed by 90-day generators.

The ANPRM describes in detail the issues involved and is
attached. Comments received in response to the ANPRM have
favored retaining the Section 262.34 rules, without change.
Comments were recelved from 118 industries and 1ndustry-re1ated
a55001at10ns, six Federal agen01es, one university, and two
states (Missouri and Virginia). Because the comments on the
ANPRM were predominately from the regulated community, we are
partlcularly interested in the view of the various regulating
entities, i.e., the States and EPA Regions, regarding problems
posed by 90~«day accumulateors and the adequacy of Section 262.34.

Since the publication of the ANPRM, OSW has decided to
initiate an effort to: (1) clarify the applicability of the
90-day accumulator exemption as it presently exists, and (2)
evaluate the adequacy of the rule in light of problems which may
exist at 80~day accumulator sites. Modification of the rule
could be considered as a remedy for the environmental problems
revealed by this examination.

B. Clarificgtion of 40 CFR 262.34.

In order to evaluate whether problems exist with the current
rule, it is important to understand the rule as it currently T
exists., We have attached a draft clarlflcatlon, for your review
and comment, that addresses the Agency’s current interpretations
and pOllCleS regarding this rule. The clarification reaffirms
EPA’s position that generators may treat their waste on-site
without a permlt under the 90-day generator rule. EPA discussed
this policy in the Federal Register of March 24, 1986 (51 FR



10168). Since that time, one Region and one State have asked EPA
to reevaluate this interpretation. The Agency maintains that
treatment, with the exception of thermal treatment, is not
precluded; and, therefore, is allowed under Section 262.34.

C. BEvaluation of 40 CFR_262.34.

The requirements governing the storage of hazardous waste in
tanks and containers promulgated in 1980 were deemed adequate for
protecting the envircnment at generatoer sites. However, based on
our experilences over the past several years, the Agency now
believes that generators may be subject to the following
problems:

o Corrective Action - Ninety-day generators, because they are
non-permitted, non-interim status facilities, are not subject
to the corrective action authority of RCRA Sections 3004 (u)
or 3008(h). Consedquently, in response to environmental
problems at 90-day generator sites, there is little
corrective action authority available under RCRA beyond that
of emergency response where imminent and substantial
endangerment exists (RCRA Section 7003).

o Leaky tanks - As mentioned above, EPA believes that g0-day
tanks are as susceptible to failure as interim status tanks,
which have been shown to suffer a significant rate of tank
failure. Tank failure can result in soil and groundwater
contamination which could, therefore, be prevalent at
generator facilities.

o CERCLA/RCRA sites - Information on problems at
generator-only sites is provided from the CERCLA program.
Seventy-one of the 229 sites proposed for listing on the
National Priorities List (NPL) in Update 7 are RCRA sites.
Fifty-five, or one-quarter of the proposed NPL sites, are

current or former generator sites.

o Compliance Monitoring ~ Generators are inspected very
infrequently, and, therefore, environmental problems which
exist or occur, may not be discovered. .

o Treatment - Generators are allowed to treat hazardous waste
in their tanks without permits or interim status. The s~
potential. for inadvertent release to the environment may be
increased during treatment.

As described above, there may be environmental problems at
90-day generator sites which are not adequately addressed by
Section 262.34. A range of options to deal with these problems
will be explored, including requiring permits for subcategories



of generators, as appropriate, based on factors that might
inciude waste volumes managed, compliance history, or relative
hazard posed by the waste. 1In lieu of requiring a permit,
nonpermitted facilities could be subject to new financial
responsibility requirements and expanded cleanup and/or closure

standards.

In an effort to define the extent of environmental problems
at generator sites, OSW will be: :

Obtaining information from the States and Reglons
regarding problems at 90-day generator sites, and
examining current State regulatory practices. States
may already be utilizing effective regulatory
mechanisms that EPA could choose to adopt.

Working with OERR to examine case studies of
generator facilities proposed for the NPL; i.e.,
examining what goes wrong at generator sites that
causes them to become CERCLA sites.

Analyzing data from the recent OSW generator survey
for information regarding the generator universe.
Knowledge of volumes, waste types, and contamination
at generator sites should help define the problems.

OSW welcomes your comments on this memorandum and the two
attachments, and looks forward to your participation in the
decision~-making process regarding 90-day generators.

Thank you very much for your assistance and cooperation.

Attachments
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A Clarification of 40 CFR 262.34:
Accumulation Tima
"Thae 90-Day Genarator Rule"

summary:

EPA promulgated requlations in 1980 under the Resource
Conservation and Recovery Act (RCRA) that allowed generators of
hazardous waste to accrumulate wastes on-site in tanks or
containers for up to 90 days without complying with the interin
status requirements or getting a RCRA permit (45 FR 12724,
February 26, 1980; 45 FR 33066, May 19, 1980; 45 FR 76629,
November 19, 1980; and 45 FR 86966, December 31, 1980). In 1886,
as mandated by the Hazardous and Solid Waste Amendments (HSWA),
EPA brought generators of between 100 and 1,000 kg/month under
this rule with a 180-day (or 270 days if the waste is shipped 200
miles or more) accumulation time period (51 FR 10146, March 24,
1986). In the eight years since the original rules were
promulgated, EPA has interpreted the scope of the generator
accumulation regulations a number of times. This notice is
intended to clarify some of those interpretations to ensure that
all interested parties are aware of the Agency's interpretation
concerning the activities that are allowed under the accumulation
time provisions in Section 262.34.

I. Ovarview

Under 40 CFR 262.34(a), generators of hazardous waste may
accumulate their waste on-site in tanks or containers for up to
90 days, subject to certain requirements, without being required
to comply with the interim status requirements or obtain a RCRA
permit.’ This provision is hereafter referred to as "the 90-
day generator rule." 1In addition, generators of between 100 and
1,000 kg/month of hazardous waste (or "small quantity
generators") may accumulate hazardous waste in tanks or
containers for up to 180 (or 270) days without being requlred to
obtain a RCRA permit (40 CFR Section 262. 34(d-f)) At 90-day1_
generator sites, the waste must be accumulated in tank systems
that comply with the technical standards of Part 265, Subpart J,
or containers that comply with the technical standards of Part
265, Subpart I, as well as certain emergéncy response and
personnel training provisions. Small Quantity Generators (SQGs)
nust comply with most of the interim status requirements for

' In this clarification notice, all references to

"permitted units" apply to both permitted and interim status
units, unless otherwise specified.
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containers under Subpart I and the SQG special requirements for
tanks under Subpart J (40 CFR Section 265.201).

The 90~day generator rule was originally promulgated as a
neans of allowing manufacturers to accumulate sufficient
quantities of waste for economical on-site or off-site waste
management without being subject to the burden of steorage permit
requirements during the period of accumulation. Ninety days was
thought to represent a reasonable time period for manufacturers
to accumulate waste before treating or disposing of it in
permitted units. This would ensure that complying with the
regulations does not interfere with an industry's production
processes.

II. Interpretations of the $0-Day Generator Rule

In the eight years since promulgation of this rule, a
number of interpretations regarding its scope and applicability
have appeared in Federal Register notices and in letters from EPA
Headquarters to the Regions, States, and private parties. These
interpretations were made in order to clarify the applicability
of the rule in particular situations. Several of these
interpretations are described below as a means of clarifying the
scope of the rule for all interested parties.

A. Generation and Accumulaticn

"Generator" is defined as any person, by site, whose act
or process produces hazardeous waste identified or listed in 40
CFR Part 281, or whose act first causes a hazardous waste to
become subject to regulation (40 CFR 260.10). A waste may be
generated upon removal from a process or waste treatment unit or
it may be generated when soil or ground water contaminated with
hazardous materials (not regqulated hazardous waste) is excavated.

In the case of wastes generated in process units, the
waste becomes subject to regulation when it is removed from the
unit, or S0 days after the unit is taken out of service if the
waste remains in an inactive unit (see 40 CFR Section 261.4(c)).
After removal from the process unit, waste may be managed in an
exempt unit (e.g., a wastewater treatment unit), a satellite
accumulation unit, an accumulation unit subject to the 90-day
rule, or in a permitted or interim status unit.

Waste generated at treatment, storage, ar< disposail
facilities (TSDFs) may be stored under the 90-day rule as
discussed in a Federal Register notice of December 31, 1980 (45
FR 86969). The residues from wastes managed in accumulation

* Kk * DRAFT - do not quote or cite -~ March 21, 1989 & & &
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units, i.e., unpermitted units, are already subject to Section
262.34, and therefore, cannot be stored for an additional 90 days
upon removal from the unit. In other words, residue removed from
a 90-day treatment unit remains subject to the 90-day
accumulation time limit of the original waste placed in the unit,
i.e., a new 90-day limit does not begin for the residue when it
is removed from a 90-day unit.

1. Can TSDFs utilize the 90-day rule for hazardous waste they
generate on-sita?

Yes.

The RCRA program originally addressed only manufacturers
and producers to utilize the 90-day generator provision for
wastes they were accumulating for off-site shipment. However,
the Federal Register notice of December 31, 1980 (45 FR 86969)
clarified that owners and operators of permitted or interim
status facilities could accumulate the wastes they generated
under accumulation time provisions of Section 262.34.

2. Are transporters considered generators when they mix
wastes of different DOT descriptions?

NO.

Transporters who mix wastes of different DOT descriptions
are not considered generators of the waste, however, they must
comply with 40 CFR Part 262, "Standards Applicable to Generators
of Hazardous Waste" (Section 263.10(c)). The transporter doces
take on some of the responsibilities and duties of a generator
when wastes are mixed while in his custody, including making
sure the wastes remain properly manifested in the manner required
by Parts 262-263. When transporters combine similar wastes, this
act does not "generate" a new waste. It might, however,
necessitate a new manifest or an amendment to the manifest.when
the act of mixing wastes changes the accuracy of the information
on the manifest, by altering the container types and/or volunes
contained or by changing the chemical or physical nature of the
waste, so that the DOT proper shipping name on the original
manifest is no longer accurate. If a new manifest is necessary,
previous manifests must be attached to, and conveyed with, the
new manifest.

* & & DRAFPT - do not quote or cite - March 21, 1989 * kN



3. Are transporters eligible for the Section 262.34
accumulation time provision when they mix wastes?

No.

Because transporters receive the waste from another party,
they are not the generator and are not eligible for the 262.34
provision (45 FR 86968, December 31, 1580). Also, allowing
transporters to utilize the accumulation exemption would conflict
with the language and intent of the rule regarding accumulation
by generators "on-site."

Allowing transporters to store for 90 days would conflict
with explicit provisions of 40 CFR Part 263. Section 263.12
stipulates a transfer facility storage time limit of ten days or
less. Storage periods of greater than 10 days will require the
facility to apply for a permit or interim status.

4. . When does the accumulation time period begin, and when
does it end?

The 90-day accumulation time period begins on the day that
the first drop of hazardous waste is placed in an accumulation
unit. Within 90 days, the waste, which includes that first drop
into the container or tank, must be either shipped off-site to a
permitted, or_ interim status TSDF, or transferred to a permitted
unit on-site. Because the entire tank must be emptied every 90
days, flow-through tanks directly connected to a process do not
qualify as a 90-day tank unless they are compléetely emptied every
90 days. In this way, it is ensured that none of the waste is
held longer than 90 days. The only exceptions to this invelve
"satellite accumulation," Section 262.34(c) and process units
described below in questions A.6 and A.7.

——

ff."_:
of

2 While the waste must generally be moved from an
accumulation unit to a permitted unit within 90 days, EPA notes
that placement in a unit covered by interim status, or placement
in an exempt unit (e.g., wastewater treatment unit, recycling
device, etc.) is also acceptable. We use the term "permitted"
unit here for convenience. As discussed below, however,
placement in another accumulation unit does not stop the 90 day
clock. ‘

# * * DRAFT - do not quote or cite =~ March 21, 1989 * * &
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5. How are wastes contained in inactive units affected by the
accumulation time provision?

In most cases, hazardous waste is not accumulated and the
accumulation time period does not begin until the waste is
removed from the unit in which it was produced. However, under
Section 261.4(c), when a process unit becomes inactive, it may
contain the waste for 90 days before the Section 262.34 ‘
accumulation time period begins. In other words, when a
production unit containing hazardous waste or hazardous waste
residue is shut down or is not being used and is not reactivated
or started up again within 90 days, it becomes subject to Part
262, including 262.34. Therefore, it is possible for a
production unit containing hazardous waste to be shut down,
remain shut down for 90 days, and then hold the hazardous waste
as an accumulation unit for an additional 90 days (if the unit
meets the relevant requirements of Part 265, Subpart J).
However, within the 90-day accumulation time period, if the unit
were not cleaned out, emptied, or removed and the waste sent to
an on-site or off-site permitted TSD unit, the accumulation unit
would become a storage unit subject to Parts 264 and 265.

6. How doeas vsSatellite Accumulation® affect the accumulation
time?

The "satellite storage provisions," 40 CFR Section
262.34(c), allow the accumulation of limited quantities of waste

before beginning the 90-day accumulation time period. A
generator may accumulate as much as 55 gallons of hazardous
waste, or one gquart of acutely hazardous waste, in containers at
Oor near any point of generation where wastes initially accumulate
and which is under the control of the operator of the process
generating the waste (49 FR 49568, December 20, 1984). Waste nay
be accumulated in the satellite area until the quantity limits

..are reached.

No storage time limit applies to the waste held in the
satellite accumulation unit so long as the volume limits are hot
exceeded. On the day that the quantity limits are reached (i.e.,
55 gallons of hazardous waste or one quart of acutely hazardous
waste), the date must be recorded on the container, and within
three days of that date the container must be moved to a 90-day
accumulation unit area or to a permitted or interim status unit.
For wastes placed in an accumulation unit or moved to an
accumulation area, the 90-day accumulation time period begins
when the waste is placed in the accumulation unit or area.

* k& DRAFT - do not gquote or cite - March 21, 1989 L A



7. Is a facility with only one satellite accumulation area,
i.e., a single generation point, eligible for the
satellite accumulation provision (S8ection 262.34(c))?

Yes.

A small facility with only one point of generation may
accumulate waste under Section 262.34(c). The "satellite”
accumulation area must be at or near the point of generation, and
must comply with the Section 262.34(c) requirements (49 ER 49569,
December 20, 1%84; and 51 FR 10161, 10162, March 24, 1986). When
a quantity of waste in excess of that allowed is reached, the
waste must be either removed from the site, i.e., shipped to a
permitted or interim status unit, or removed to an accumulation
storage area subject to 262.34(a) within three days.

8. May hazardous wastes be accumulated under Section 262.34
prior to on=-site management?

Yes.

Generators may accumulate hazardous waste pursuant to
Section 262.34 and, subsequently, manage that same waste in an
on-site, permitted unit (45 FR 76624, November 19, 1980). The
Agency's original intention in promulgating Section 262.34 was to
provide a buffer period for accumulation of a sufficient quantity
of waste before subsequent shipment of the wastes off-site for
treatment, storage, or disposal. However, the time needed to
accumulate wastes for economical shipment off-site and the time
needed to accumulate waste for efficient on-site management are
similar. Therefore, because it is not the intention of the
Agency to discourage on-site management of hazardous waste in
favor of off-site shipments, generators may accumulate wastes
they generate under the 90-day rule and subsequently manage the
wastes on-site in permitted or intexrim status units.

B. Treatment at 30-Day Generator Facilitiles

EPA noted the policy in the Federal Register of March 24,
1986 {51 FR 10168) of allowing generators to treat their wastes
in g0~day accumulation units. Under Section 262.34, all tanks
containing hazardous wastes are subject to requirements of Part

* & & DRAFT - do not quote or cite - March 21, 1989 * k&



o~

e

bt

2

?

7

265, Subpart J.> The subpart J standards apply to both treatment
and storage tanks. At 90-day accumulator units, any risk posed
by treatment tanks, such as spillage, overflows, etc., is
addressed by the standards of Subpart J for interim status
facilities which include secondary containment (Section 265.193).
Risks posed by ignitable, reactive, and incompatible wastes
(during either storage or treatment) are controlled by the
general requirements of Sections 265.198 and 265.199.

Storage and treatment in containers must be conducted in
accordance with the interim status requirements for containers,
Part 265, subpart I. The standards apply to both treatment and
storage containers. Section 265.173(a) specifies that containers
be Xept closed during storage. No particular provision is made
for treatment, beyond the exemption (from permitting and interim
status) for the addition of absorbent materials provided in
Section.1l{c){(13). Therefore, treatment is allowed in containers,
under Section 262.34, but is limited to those treatments which
can be conducted in accordance with the Subpart I requirements.

1. May 90-day generators who are accumulating hazardous waste
according to Bection 262.34 conduct treatment in their
accunmulation tanks and still be exempt from permitting?

Yes, with cone exception.

EPA noted on March 24, 1986 (in promulgating new rules for
generators of 100-~1,000 kg/mo under Section 262.34(d)~(£f)) that,
with the one exception noted below, conducting treatment in an
accumulation tank does not change the generator's regulatory
status (51 FR 10168). The rationale behind this decision is that
large generators are subject to the tank standards that apply at
interim status facilities, Part 265, Subpart J. Those standards
do not distinguish between requirements applicable to treatment
tanks and storage tanks.®’ Because the regulations allow for
storage in 90-day tanks without a permit, the Agency has
interpreted the rules to allow treatment in such tanks. -

-~

Special requirements under Subpart J apply to small
quantity generators. EPA believes these requirements are
sufficient to protect human health and the environment from the
storage and treatment of hazardous waste in tanks at sSQOG
facilities. -

3

“ small quantity generators are subject to the special

requirements of Part 265, Subpart J for storage or treatment in
tanks (Section 265.201).

* & & DRAFT - do not quote or cite - March 21, 1989 * & &
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The one exception is that thermal treatment is not allowed
in 90-day accumulation tanks without a permit, under the
provisions of Section 262.34. The Agency has developed specific
standards for devices ermploying thermal treatment (i.e., Part
265, Subparts 0 Incinerators and P Thermal Treatment and Part
266, Subpart D, Hazardous Waste Burned for Energy Recovery).
Hence, whether such processes are conducted in a tank is
irrelevant, because the process still must meet the relevant
standards, which include permitting.

2. May wastes be treated in multiple treatment tanks, i.e.,
tanks in succession, and still be managed undexr the S0-day
rule?

Yes.

Hazardous waste may be treated in multiple treatment tank
processes under Section 262.34 as long as the entire period of
time the waste is managed under the 90-day rule does not exceed
90 days. For example, certain hazardous waste treatment
processes may involve the movement of wastes through several
hazardous waste treatment tanks over a period of time. In this
case, accumulation and treatment may be tweo distinct activities.
Nonetheless, the 90-day time periocd begins when the first drop of
waste is deposited in the tank. The waste cannot remain in the
accumulation units longer than 90 days, regardless of whether
treatment is conducted or multiple treatment tanks are used.

If the waste remains hazardous as it moves through the
treatment process, the 90-day period applies to the entire
wastestream. In other words, as a waste moves from tank to tank,
the 90 day time period will not begin again each time the waste
enters a new treatment tank. The 90-day clock stops only if the
tank in question is a permitted or exempt treatment unit.

As a result of certain processes, the waste may become .
non-~hazardous during treatment. Listed wastes may be identified
as non-hazardous through the delisting process, and
characteristic wastes are no longer hazardous when they cease to
exhibit a characteristic (261.3(d)). If a waste is no longer a
hazardous waste, then the 90-day rule no longer applies.

® & & DRAFT - do not quote or cite -~ March 21, 1989 * & X
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3. May Mcbile Treatment Units (MTUs) be utilized at 90-day
accumulator sites?

Yes.

MTUs may be used to treat hazardous waste at 90-day
generator fac111tles, as well as small quantity generator
facllztles, without interim status or a permit, provided the MTU
is a tank or a container and the generator otherwise complies
with the requirements of Section 262.34.

EPA has proposed permlttlng procedures for MTUs and final
regulations are expected in the near future. In the preamble to
the proposed rule (52 FR 20914, June 3, 1987), EPA states that
"nothlng in Section 262.34 prohlblts a generator from us;ng an
MIU without a permit, provided of course that the unit is a tank

"and that the generator otherwise complies with Section 262.34."

c. CIean-Up of Releases at Generator Facilities

Nlnety-day generators are subject under Section 262.34 to
limited requirements to establish procedures to respond to
releases or other emergencies which threaten the environment.
These provisions call for treating, storing, and disposing of
recoveread waste, contaminated soil, and surface water. This
requirement is for response to emergencies only and is not as

broad as- the corrective action authority of RCRA Sections 3004 (u)
and 3008(h). In addition, generators are required to address any

- releases of hazardous waste that pose an imminent and substantial

threat to human health and the environment under the "imminent
.hazard" provisions of RCRA Section 7003.

1. Do the corrective action requirements of RCRA Sacticens
3004(u) or 3008(h) apply to generators as defined under 40
CFR SBection 262.347

No - -.—"'s‘ .

The corrective action authorities of Subtitle C of RCRA
apply only to facilities that have RCRA permits for the
" treatment, storage, or disposal of hazardous waste, and to
fac:lities that have, have had, or should have obtained interim

Tk.status. Facilities at which hazardous wastes are merely

"geénerated or accumulated for short time pericds, in particular $O0
days, are exenpt from permitting and interim status requirements,
and thus are not subject to RCRA Subtitle C corrective action.

* h h DRAFT - do not quote or cite - March 21, 1989 * h &



10

However, if a large quantity generator exceeds the 90-day
accumulation time limit (or a generator of 100-1,000 kg/month
exceeds the 6,000 kg accumulation volume limit or the 180 (or
270) day accumulation time limit), the accumulation unit becomes
a storage unit and the owner or operator must submit a permit
application for that unit and is subject to the requirements of
Parts 264, 265, 268, and 270 and the corrective action
authorities of RCRA 3004 (u) and RCRA 3008(h), respectively.

Specifically, if a generator unit was in operation on or
after November 19, 1980 and the generator ever exceeded his
accumulation time limit without applying for a time extension
from the Regiocnal Administrator, the corrective action
requlrements of RCRA 3008(h) are applicable until the facility
receives a RCRA permit. Thereafter, the corrective action
requirements of RCRA 3004(u) may be applied.

2. What requirements apply to releases of hazardous waste
from accumulation (or satellite) storage areas?

Large quantity generators, under Section 262.34(a) (4),
must comply with Part 265, Subpart D, pertaining to the
contlngency plan and emergency procedures. Specifically, §265.56
requires response to emergency situations, including the proper
management "... of recovered waste, contaminated soil or surface
water, or any other material that results from a release ... at
the facility" (Section 265.56 {(qg)).

Generators of 100-1000 kilograms per month must respond to
spills and "... clean up the hazardous waste and any contaminated
materials or soil" (Section 262.34(d) (5) (iv) (B)).

The RCRA requirements pertalnlng to spilils apply to all
releases of hazardous waste (i.e., from accumulation units,
satellite units, from moving or handling waste, loading onto
vehicles, etc.). In response to spills or leaks from hazardous
waste storage units, the contamination (waste or contamlnated
debris) must be cleaned-up or disposed of. (See e.g., 45 FR;
78532, November 25, 1980; 48 FR 2508, January 19, 1983; and 50 E_
28712-28713 July 15, 1985.) If the release is not cleaned up in
a timely manner, the release is considered dispesal and is
subject to all Part 264, 265, 268, and 270 requirements for
hazardous waste disposal facilities.

Furthermore, the Administrator may order "such action as
may be necessary" upon evidence that an "imminent and substantial
endangerment to health or the environment" has cccurred due to
the "past or present handling, treatment, or storage of hazardous
waste" under Section 7003 (a) of RCRA.

* & & DRAFT - do not guote or cite -~ March 21, 1989 * & &
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D. Closure of 90-Day Generator Accumulation Units

Under 40 CFR 262.34, 90-day generators must close their
accumulatioen units in accordance with the closure performance
standards of §265.111 and the standards for disposal or
decontamination of equipment, structures, and soils underxr
§265.114. Section 265.111 specifically requires these generators
to close their units in a manner that "minimizes the need for
further maintenance, and controls, minimizes or eliminates, to
the extent necessary to protect human health and the envirenment,
post-closure escape of hazardous waste, hazardous constituents,
leachate, contaminated run-off, or hazardous waste deconmposition
products to the ground or surface waters or to the atmosphere."

There are no specific closure requirements for small
quantity generators under 262.34; however, small quantity
generators must comply with the tank closure.requirement specific
to them, Section 265.201. Under Section 265.201(d), SQGs must
"remove all hazardous waste from tanks, discharge control
equipment, and discharge confinement structures."

Ninety~day generators that operate tank system
accumulation units must also meet certain additional closure
requirements. Tank system accumulation units must be closed in
conpliance with §§265.111, 265.114, and 265.197(a) and (b), which
call for the removal or decontamination at closure of all waste
residues, contaminated containment system components,
contaminated soils, and structures and equipment contaminated
with waste.

Furthermore, if the generator demonstrates that all
contaminated soils at the tank system accumulation unit cannot be
practicably removed or decontaminated at closure; then, the
generator must clese the tank system and perform post«closure
care in accordance with the closure and post-closure requirements
that apply to landfills (see §265.310). Such a tank system’is.
then considered to be a landfill and the generator must comply.
with all of the requirements for landfills specified in Subparts
G and H of Part 265. Owners and operators of hazardous waste
rmanagement units must have post-closure care permits during the
post-closure care period for any units that received waste after
July.26, 1982 or certified closure after January 26, 1983 (see
§270.1(c)).

* & & DRAFT - do not quote or cite - March 21, 1989 * & &
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1. Must generators prepare closure plans and obtain financial
assurance for closure for their accumulation units?

No.

:Generators, both 90-day and SQG, are not required to
prepare "either closure. plans or contingent closure.plans- for

. theixr; accumulation units. Financial assurance ‘coverage. for:

closure also is not required. However, when' completing closure
90~day:generators- must comply with the closure performance
standard“of 265,111 and the requlrements for remov1ng or

B decontamlnatlng ‘contaminated soil, structures, ‘and equlpment of

265.114.

® & & DRAFT - do not quote or cite - March 21, 1989 * & &
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 262
[SWH-FRL-3028-5(a)]

Hazardous Waste Management
System; Standards Appiicable ta
Generstors of Hazardous Wante

AGEMCY: Environmental Protecticn
Agency (EPA).

ACTIONE Advance Nolice of Proposed
Rulemaking {ANPRM. '

SuMMARY: EPA published regulations in
1530 under the Resource Conservation
znd Recovery Act {(RCRA) that allowed
hazardous waste generators to
accumulate hazardous waste on-site in
tanks or containers for up to 90 days
without obtaining a permit or meeting
financial responsibility requirements. As
a result of new information and public
comment on EPA's June 28, 1985 tank
proposal (S0 FR 26444}, EPA is
reconsidering the applicstion of this
exempiioa to accumulation in tanks, and
possibly containers, and is requasting
data and comment with respect toa
range of optiors for modifying the
exemptinn.

DATE Comments will be accepted on
-his notice oatil October 14, 1906,
ADDRESSES: The pubilie rmust sabmit an
original and two copies of their
commennrts tor EPA, RCRA Docket {5-
212), 401 M Strest, SW, Washington, DC.
Commmumnications should b identify th
docket number “F-86-NDAA-FFFFE".
The RCRA docket is located at: EPA.
RCRXA docket-Sub-basement, 401 M
Street. Washington, DC 204680, The
docket {s opened from $:30-3:30 Monday
through Priday, except for Federal
holidays. The public must make an
appointment to review docket materials
Call Min Zmnd at 4730227 or Kate Blow
at 332-4675 to make an appointment.
The public may copy a maximum of 50 ,
pages from any one regulatory dockst at
not cost. Additional copies cost $20f
page.

FOR FURTHER DNFORMATION CONTACT:
Robert Axelrad. (202) 3824837, Offica of
Solid Waste (WH5828), U.S,
Environmental Protection Agency, 401 M
Street, SW, Washington, DC 20480, or
the RCRA/Superfund Hotline. (200) 424~
8348 (in Washington, DC, 382-3000}).
SUPPLEMENTARY INPORMATION

L. Background

Ir regulations promulgated in 1980
establishing a federal program for
management of hazardous wastes, EPA
adopted special requirements in 30 CFR
262.34 which. if met by generators of

hazardous waste, would allow them to
accunanlate the waste oo-site in tanks or
containers without having to obtain a
RCRA permit as a storage or treaument
facility. The basis for the spedial 50-day
accumulation rule was that generalion
of hazardous warte necessarily requires
some accumelation of that waste prior
to taking it to a hazardons waste
management facility, and that ninery
days would provide scificient time for
such sccumulation to occur i all
reasgnable situationg. By allowing short-
term accumulation without a permit, the
exemption reflected the congressional
intent that the RCRA program not
interfere with manufactuting processes.
See, 2g.. H.R. Rep. No. 1481, 94th Cong.,
2d Sess, 28 (1976].

Recognizing that holding hazardous
waste for even a short period entails
many of the same risks of human health
and the environment as long-term
storage, the Agency imposed specific
requirements for short-term
accumulation in tanks and containers.
The requirements were designed to
ensure that short-term accumalition of
hazardous wastes would be dona in a
manner that would ensure protection of
human health and the environment. Ses
40 CFR 282.34; 45 FR 33068, 313143 (May
19, 1980}.

Since promulgation of the 1980
regulation. however, new concerns bave
been raised regarding the risks that
accumulation tanks may be posieg to
human health and the environment.
These concama are based in part on
information indicating that g significant
number of tanks currenily operating
under interim status may be leaking (see
50 FR 26484 (June 28, 1985}} EPA
believes that the potentiai for relesse
resulting from failure of these tanks
systems is probably the same for 90-day
tanks; iv fact, the amount of wasts
refeased may be greater if yndatected
for long periods of time due to the high
throughput of wastes at 93-day storags
facilities,

While EPA has today issued
additional standards to upgrade the
existing technical requirernents for
tanks. e.g. secondary containment, thera
requirements neither address existing
contamination at the generator’s site nor
the possibility of cleanup of futurs
contamination. Unless the generator is
ergaged in other, regulated hazardous
waste management activities at tha
facility that would require him !o obtain
& permit, he would not be subject to the
corrective action requirements of RCRA
section 3004{u). This is because section
3004{u) requitements are applicable only
to permitted urits, and the 90-day
accumulation tanks are exempt from the
pessnitiing requirement. In addition,

section 3008{h) administrative orders.
which are available sgainst faclities
that have or need interim status. are not
available for these accumulation tanks f
there are no other regulated unils at the
facility site with interim status, because
§ 262.34 exempts 90-day tanks Fem
interim stalus.

On the other hand. if 90-day tanks
were to be treated as interim status or
permitted tanks. corrective action
requirements would be applicable
regardless of the existence of other
waste management activities at the
facility. Because many generators do not
conduct other permitted waste
management activities, EPA is
concerned that the risks posed by
leaking accumulation tanks may not be
properly addressed undes the current
regulatory scheme. Perhaps more
importantly. corrective action problems
for the facility as a whole are not
addressed if there is no permitting
involved. Similarly, the Agency is
concerned that the potential for releases
from 90-day containers may be akin to

that from such interim status or -
permitted units, and that ii there are oot
other regulated units at the facility,
these container releases will go
unaddressed because of the :

unavailability of sections 3004{u) und
3008(h}.

1L Formulation of New Policy—Factors

In light of these concemmnas. the Agency
is currently examintng the § 282.34
exemption.* it must be emphasized tha!
EPA is not abandoning the basic tenet of
the exemption—that there is 2
distincthon between production  _
activities amd waste management, and
therefore that a regulatory distinction
recognizing this difference is both
necessary and appropriate. EPA
continues to believe that it is
inappropriate 10 regulate gensrators’
production activities under Subtitle C;
there must be waste management
activity in order to trigger Subtitle C
controls. At the seme time. it may be
inappropriate to define the distinction.
between these two activities in terms of
a 90-day {or any other time} period. The
90-day pericd was based on evidence
showing that most wastes are removed
from the site of generation within 50
days and that. for most industries, this
limit would not be distuptive. However,
there is also evidence that many {ypes
of waste management activities occcur
during the 90-day period.

t Note thut the 180/ 270-day sxempiion fur smail
quantity generators is not sffected becruse it s
required by stssete {RCRA 0 Id)). See o/t 51 FR
10148, 10181 {March 24, 10000
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Consideration of a
is necessary to find a
the goa! of noninterfe
production processes
accumulation activities,
protecting public health and} -.. .
environment from improper waste
manegement activities. The first factor
for consideration is the risk presented
by the exemption. As discussed above,
the risk may be quite similar to that
presented by interim status/permitted
tanks {or containers). In addition, the
risk presented by the facility as a whole
may go unaddressed without application
of the corrective action provisions that
would be triggered by the permitting
process.

A second factor 1o consider is the
extent to which generators' production
rrocesses would be disrupted if the
Agency were to address these risks by
r2quiring permits. or imposing other
requirements, for ail types of storage,
tncluding temporary accumulation. In
assessing the potential impact on
generators, though, the Agency also
would consider the mitigating effect that
guher regulatory provisions may have.
For example, § 262.34(c} provides that a

snerator may accumulate, without a
géﬁm't or interim status, up to 55 gallons
of hazardous waste {or one quart of
achitely hazardous waste) in containers
at satellite areas where wastes are
initially generaled. prior to being
removed 10 a central accumulation or
slggage area. Under this rule, a
generator may accumulate up to 55
gailons of containerized hazardous
waste for an indefinite period of ime at
these initial accumulation areas. If this
Prdvision is left in place, generators
presumably could continue with
negessary accumulation activity in
satellite areas and thus may have time
to accumulate economical shiprnents of
hazardous waste,

However, because of the relatively
minimal standards applicable @ |
satellite containers and bacsmes there is
no time limit on storage ‘
amounts of waste, EPA,
that retaining the sat
event the 90-day rule
might encourage genera i
extensively on the satellite provision:
This, in turn, would result in increased
use of container storage. Therefore, it
may be appropriate to modify the
satellite provision as well. EPA requests
comment on this issue. In addition. since
EPA has very little information on
releasesfrom containers, we request
commen! and data on any release
incidences from satellite containers, s
well as on the number of satellite
contziners/areas per facility.

Another rule that may provide
adeguate protection against interference
with generator production activities is

r%rlm 51. No. 13¢ / unday.iﬂ? i« 1

EPA's revized definition of solid waste
(40 CFR Part 261; 50 FR 614 (January 4.
19685)). In defining what materials are
solid and hazardous wastes, EPA
carefully considered the distinction
between production and waste
management activities, For example,
when secondary materials (i.e., spent
materials, sludges, by-products and
scrap metal) are used as a feedstock in a
manufacturing operation or are directly
used as substitutes for commercial
products, EPA deems the materials to be
functioning as raw materials, not
wastes. Also, when secondary materials
are returned to the original primary
production process (from which they are
generated) without first being reclaimed
{“closed loop” production processes),
the recycling activity does not constitute
waste management. EPA already has
expanded this “closed loop™ exemption
to tanks under certain conditions in the
final tank rule published today. (See
section IV.A.2.: see g/so 50 FR at 618-
20.}

M1 Possible Approaches to Modifying
Exemption

The Agency is considering & full range
of possible approaches in light of the
factors outlined above. We invite
comment on the following options and
alao invite additional, alternative
suggestions, We also invite comment on
the appropriateness of the factors
themaelves. The current options are:

1. Abandon the 80-day accumulation
exemption for tanks, or tanks and
containers, and regulate all
accumulation tanks/containers as
storage or treatment facilities requiring
permits, possibly using a streamlined
procedure and/or imposing lesser
substantive requirements,

2. Redefine the scope of the
exemption. The concepts used in EPA's
solid waste mjemaking, described
ebove, could be applied to limit the
exemption to accumulation activities
clearly linked to the production process.
For example, unless the accumulated
materials are returned to the original
primary production process, they would
be regulated as waste material.

3. Abandon the exemption with the
possibility of exemptions on a case-by-
case basis. EPA has taken this ¢; poach
in § 200.31, where applicants for the
exemption would be required to submit
certain information.

4. Retain the exemption but allow EPA
{o remove its coverage from certain
units, requiring them to be permitted.
Recommendations on which units
should be aubject to permitting are
requested.

S. Retain the exemption as it now
exists. :

Alternative or additional measures
might also include a requirement to seif-

certify oompllance with certain
provisions (rather thana requiring active
Agency assessment by requiring. for

.example, a permit); the use of volume or

other types of cutoffs rather than a time
cutoff; the use of a shorter than 90-day
period; the imposition of closure
requirements including notification and
corrzctive action; and the imposition of
most requirements only on in- or below-
ground units, with the exemption
remaining for above-ground units
(because of the visibility of any leak in
above-ground units). Commenters are
also reguested to suggest criteria for the
Agency to apply in making case-by-case
determinations under Opticns 3 or 4 and
in narrowing the scope of the exemption
under Option 2.

Finally, EPA is aoliciting any date that
could be relevant in deciding whether to
modify the 90-day accumulator
exemption. For example, the Agency
would like information responsive to
any of the following questions:

1. How many 9C¢-day accumulation
tanks and containers exist with no other

regulated hazardous waste management

units at the facility? How many 90-day -
tanks or containers exist where there
are other regulated units at the facility?

2. Which industries are the primary
users of 90-day accumulator tanks? Of
90-day accumulator containers?

1. How many 90-day tanks or
containers are typically located at a
facility? Are they typically located at
one or a few locations or spread
throughout the plant? Does the pattern
vary by industry?

4. What are the sizes of the 90-day

-tanks and containers and how do they

compaers to the size of interim status or
permitted tanks or containers? How
does their throughput compare? Does it
vary by industry?

5. What would be the incremental cost
of any of the options identified above, or
any alternative option suggested by a
commenter? T

8. What is the actual or anticipated
(e.g.. modeled) rate, amount, and Volume
of releases from 90-day accumulation
tanks or containers and how does this
compare to releases from interim status/
permitted tanks or containers? Are there
any data or other evidence to suggest
that 90-day containers may pose a lower
risk to human health or the environment
than 90-day tanks?

7. Are there any data or other
evidence on the rate, amount, and
volume of releases from satellite
accumulation containers? Are there any
data an the number of satellite areas/
containers per facility?

Dated: June 30, 1558,

Lse M. Thomax,

Administrator.

FR Doc. 88-15268 Fiied 7-11-86: B:45 am}
ARG CODE $500-80-0
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